Literature in public administration and political science has long recognized that unelected bureaucratic agencies can significantly a↵ect federal policymaking. For example, by cultivating reputations for neutral expertise, federal agencies such as the USDA, FDA, and OSHA (Carpenter, 2001 (Carpenter, , 2010 Huber, 2007) can autonomously determine the contours of federal policy within jurisdictional limits. Even when agencies cannot directly alter the legislative content of policy in this way, much research (e.g., Epstein and O'Halloran, 1999; Huber and Shipan, 2002) has confirmed that political principals often have an incentive to delegate policymaking authority to the bureaucracy. Students of state politics are beginning to take notice of bureaucratic policymaking and to assess the extent to which these characteristics of legislative-executive relations hold at the subnational level. As the roles of state bureaucracies have become more important, the field has paid closer attention to the conditions under which they can a↵ect policy (Potoski, 1999; Poggione and Reenock, 2009 ).
In a forthcoming chapter on policy delegation across the states, Krause and Woods (2013) review recent literature on the subject and conclude that in order to better understand bureaucratic politics at the subnational level, scholars should begin with truly comparative state-level theories, rather than simply applying those theories generated at the national level. The key weakness in exporting national theories is that they do not adequately account for variations in relevant capacities. In particular, Krause and Woods (2013) seek to build a framework centered on the relative institutional capacities of state legislatures, governors, and bureaucracies. At a fundamental level, the current paper joins in their attempt to provide an institutional explanation for the diversity of executive-legislative relationships that we observe across the U.S. states. In particular, I assess the institutional determinants of the amount of statutory discretion that state legislatures delegate to state agencies. I examine the extent to which legislative capacity might condition legislatures' strategic delegations of policymaking authority, but the real thrust of the theoretical approach holds that the likelihood of exogenous ex post monitoring by the courts should most strongly determine this strategic calculus. In so doing, I add state judicial branches to Krause and Woods's matrix of state-level institutional variables to consider in studying subnational policy 3 delegation.
The key contribution of this paper is a demonstration that state legislatures strategically consider characteristics of their state's supreme court when they impose statutory language meant to limit agency discretion. In particular, I argue that when legislative majorities believe state courts to be completely inimical to their interests or strong and vigorous allies, they will have little incentive to write detailed implementation instructions to agencies. Conversely, when legislators are most unsure of the potential level of assistance from the courts, they should make an e↵ort to limit agency discretion ex ante. Rather than paying the costs of oversight, this allows legislatures to rely on the agencies themselves to moderate their implementation strategies in the shadow of potential punishment. To assess these expectations, I reanalyze Huber, Shipan and Pfahler's (2001) and Huber and Shipan's (2002) data on statutory discretion in Medicaid policy across 48 states in [1995] [1996] . In support of my argument, I find clear evidence that legislatures anticipate the actions of state courts when they craft their policymaking strategies.
This is an important contribution because it adds an additional "separation of powers" nuance (de Figueiredo Jr., Jacobi and Weingast, 2008) to the extant literature on substitution e↵ects between ex ante and ex post strategies 1 (Bawn, 1997; Huber, Shipan and Pfahler, 2001; Huber and Shipan, 2002; Gailmard, 2002) . Although I focus empirically on the role of state courts, the theoretical arguments are general and may apply to any exertion of ex post veto power by extra-legislative actors. In a cross-national comparative context, for example, scholars may asses the roles of supranational governments (e.g., the European Union) or powerful internal actors (e.g., the military in many Latin American, African, and Asian countries) in a↵ecting the policymaking of legislatures by using the same logical framework developed here.
In the next section, I briefly review the literature on the institutional design of bureaucratic agencies, focusing specifically on the conditions under which legislatures delegate-or do not 1 I further address the distinction between ex ante and ex post mechanisms of control later in the paper, but by way of introduction, ex post (or "after the fact") controls focus on correcting undesirable bureaucratic behavior after it has occurred (e.g., oversight hearings). Ex ante strategies are distinguished as they take place "before the fact" and involve establishing structures which incentivize, or otherwise promote, desirable agent behavior.
delegate-policy authority to agencies. I then derive unique nonlinear predictions from a general model of legislative policymaking and formulate empirical expectations concerning the mechanism by which the character of state courts might a↵ect statutory discretion across states. Next, I
operationalize the key theoretical variables and construct the appropriate empirical models to test these expectations, including the specification of semiparametric Generalized Additive Models (GAM). The fourth section presents the results of the di↵erent model specifications, demonstrating broad support for the insights of the theoretical model, and the final section concludes with a discussion of contributions, shortcomings, and implications for future work.
Variation in Legislative Policymaking Strategies
According to Black's Law Dictionary, discretion (in this sense) is "4. A public o cial's power or right to act in certain circumstances according to personal judgement and conscience, often in an o cial or representative capacity" (Garner, 2006) . Especially when considering the "representative" nature of this definition, it is natural to consider this power to be constitutionally in the purview of legislatures in separation of powers systems. Indeed, under a strict separation of powers interpretation of the Constitution of the United States, delegation of discretion from Congress to executive agencies is to be avoided unless "Congress prescribes an intelligible principle to guide an executive agency in making policy" (Garner, 2006, p.362) -which is to say that Congress can only delegate when it does so without granting much or any discretion. In constitutional law, this is known as the non-delegation doctrine, 2 but the practical realities of modern government lead this principle to be mostly ignored. Legislatures (Congress and U.S. state legislatures) do in fact
give great discretion to administrative agencies to implement policy that may or may not reflect the will of the legislature. The structure of this problem is precisely what makes it amenable to the principal-agent approach taken in the literature.
Contesting claims that legislative grants of administrative discretion are driven by legislative impotency and lead to administrative dominance (e.g., McConnell, 1966; Lowi, 1969; Niskanen, 1971; Putnam, 1975; O'Connor, 1978; Peters, 1981; Aranson, Gellhorn and Robinson, 1982) , McCubbins and Schwartz (1984) and Weingast (1987, 1989) (Davis, 1978; Shapiro, 1982; Bonfield, 1986; Gellhorn, 1986) to argue that procedural requirements (stipulated in APAs or in individual statutes) can help to reign in potentially recalcitrant bureaucrats through the "politics of structural choice" (Moe, 1990) . In addition to procedural limits on discretion, scholars have proposed that legislators can limit discretion more directly, by controlling the specificity of the legislation delegating authority to bureaucrats (Epstein and O'Halloran, 1994 , 1996 , 1999 Huber, Shipan and Pfahler, 2001; Huber and Shipan, 2002) .
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Huber and Shipan (2002) liken statutes to blueprints: by including more specific prescriptive language into a statute, legislators make implementation of the policy program included in that statute unambiguous. When there are fewer specific steps for bureaucrats to follow in implementing a statute, it is natural that they can more readily consider their own "personal judgement and conscience"-that is, their own discretion. Taking these two types of ex ante strictures on discretion together (procedural and statutory), de Figueiredo Jr., Jacobi and Weingast (2008) discuss a potential "separation of powers" confounding factor that I explore further in this paper:
By introducing strict limits of discretion, administrative procedures ensure that outcomes will be closer to an elected o cial's ideal than if the agency had an unlimited range of options. But the mechanism only works if there is ex post enforcement of the rules. . . If the courts ruled consistently with the intent of Congress, then the bureau would have strong incentives to follow their intent. On the other hand, by implication, if the courts were not aligned with the legislature, such mechanisms would provide the bureau with more latitude to implement policy (p. 214).
Where the structure of my approach is similar to the literature reviewed here, the implications of the model introduced in the next section are unique precisely because I consider the extent to which ex post capacity (through, say, court reversal or oversight hearings) manages to enforce the limits of ex ante discretion. Put simply, my approach is comprehensive in that it incorporates the insights of the works reviewed below in a theoretically synthetic way. Before I translate the theoretical insights into specific empirical expectations and evaluate them in succeeding sections, I first delineate some alternative or complementary explanations for levels of statutory discretion from the literature.
Previous literature suggests that legislatures delegate varying levels of discretion to bureaucrats in accordance with inter-and intra-institutional variation. At the inter-institutional level, a host of scholars have argued that legislators consider the extent to which their policy preferences diverge from the bureaucratic agents' to whom they wish to delegate (Epstein and O'Halloran, 1999; Potoski, 1999; Huber, Shipan and Pfahler, 2001; Huber and Shipan, 2002; Lewis, 2003; Wood and Bohte, 2004) . In the context of principal-agent theory, this is an entirely plausible explanation for why some legislators, at some times, write more or less restrictive legislation than others. Legislators simply trust like-minded policy-implementers more than those with starkly di↵erent preferences from them and, assuming that restricting discretion with statutory language is costly, seek to minimize their transaction costs without incurring unacceptable policy losses.
In addition to this preference-based story, Bawn (1995) , Epstein and O'Halloran (1999) , and Huber and Shipan (2002) argue that the cost of restricting discretion can increase with the complexity of a policy area. As a corollary, their arguments imply that variation in statutory discretion across legislatures can be partially attributed to variation in legislative capacity to deal with (i.e., their ability to design policy that achieves their preferred outcomes) technically/scientifically complex policy areas. A second potential intra-institutional consideration is the extent to which legislatures can rely on alternative, and potentially less costly, means to control bureaucratic decisionmaking. A central insight of Huber, Shipan and Pfahler (2001) and Huber and Shipan (2002) is that as legislatures become better able to control policy ex post (say, through oversight activities), they have fewer incentives to incur the costs of ex ante restrictions on discretion.
However, this literature does not go beyond this simple substitution calculus and fails to explicitly consider the extent to which external institutional actors, like the courts (de Figueiredo Jr., Jacobi and Weingast, 2008) , can a↵ect this decision.
As much of this literature (with the important exceptions of Huber, Shipan and Pfahler (2001) and Huber and Shipan (2002) ) focuses on the relationship between Congress and the federal bureaucracy, it may miss important mediating e↵ects of cross-institutional variation (Huber, Shipan and Pfahler, 2001; Krause and Woods, 2013) . Besides these studies, there have not been many cross-state empirical assessments of statutory discretion. In fact, there is a dearth of empirical legislative-executive studies at the state level in general. What we do know is that legislative capacity varies across the states and this has predictable e↵ects on legislative control of state bureaucracies (Elling, 1979; Hamm and Robertson, 1981; Potoski and Woods, 2000; Woods and Baranowski, 2006) and that institutional change, such as the imposition of legislative term limits (Berman, 2004; Carey, Niemi and Powell, 2000; Carey et al., 2006; Farmer and Little, 2004; Kousser, 2005; Kurtz, Cain and Niemi, 2007; Sarbaugh-Thompson et al., 2010) , can potentially change the nature of state legislative-executive relationships. The current research adds to this literature by incorporating insights from a cross-institutional theory of statutory control of bureaucracy into a cross-sectional empirical model at the level of the U.S. states.
A Theory of Strategic Delegation and Oversight
The theoretical model from which I derive empirical expectations for this paper is influenced by the delegation models in Huber and Shipan (2002) . This work emphasizes the importance of statutory means for controlling bureaucratic action. Legislators write laws that delegate variably broad authority to bureaucrats. If they want to more closely control bureaucratic behavior, they can write more detailed laws, thus constricting the scope of an agency's discretion. However, this literature has established that constricting discretion can sometimes be superfluous; that is if legislators think that bureaucrats, acting with their own self-interest in mind, will implement policies in line with the preferences of the legislators. In such a context of complete delegation, oversight may be an even more essential tool for legislators than it would be if they had delegated less discretion. Under di↵erent conditions, though, oversight may be just as superfluous as statutory constraints on agency action. In order to determine whether this is the case and to establish the conditions, I consider both ex ante (delegation of statutory discretion) and ex post (legislative oversight) mechanisms of control simultaneously in an analytical model. The full treatment of the model can be found in the Appendix to this article, but I will briefly summarize the logic of the empirical predictions it yields.
As is standard in principal-agent models of legislative policy control, I make a number of simplifying assumptions to keep the model tractable enough to yield testable hypotheses. There are two types of players, "Legislators" and "Bureaucrats." The Legislator is considered to be a pivotal legislator in a legislature or committee and the Bureaucrat a key decision-maker in an executive agency. Quite simply, Legislators design policy, which the Bureaucrats implement, resulting in policy outcomes. I assume that both players care solely about policy outcomes, but that Bureaucrats are always better informed about the mapping of policy to policy outcomes.
Legislators and Bureaucrats need not have the same policy preferences as each other, but they may.
I assume that writing statutes is costly for the Legislator and that the cost increases as the capacity of the Legislator to write detailed laws decreases and as the extent to which these laws are specific increases. I also assume that it is costly for a Legislator to investigate if she thinks that the Bureaucrat has acted illegally (i.e., outside of the bounds of discretion). This cost is also increasing with the extent to which the Legislator is generally unable to write detailed laws. Bureaucrats are not literally bound by delegated limits on discretion and may or may not choose to implement the policy chosen by the Legislator. Nevertheless, acting in a way that the Legislator disapproves of can lead to an investigation (i.e., an oversight hearing), which will be costly to the Bureaucrat. I assume that both players have linear spatial utilities and that they each have one ideal policy outcome.
In general, the sequence is simple and the details are included in the Appendix, so I will briefly outline how the game is played out. First, Nature 4 determines a policy shock. Either the policy outcome will equal what the Bureaucrat implements or the outcome will shift one unit to the left of where it is implemented. The Bureaucrat knows the value of this shock, but the Legislator can only use the the Bureaucrat's behavior to infer its value. The first strategic action is taken by the Legislator who writes a law delegating an amount of policymaking discretion to the Bureaucrat. She takes into account how costly it is to write the law and her expectations that more restrictive laws could constrain the Bureaucrat's behavior in ways favorable to her.
Next, the Bureaucrat implements a policy, be it either legal or illegal (i.e., outside of the bounds of discretion set in the previous stage). Finally, the Legislator observes which policy has been implemented and can choose to investigate (hold an oversight hearing) or not. If she investigates the outcome goes to her ideal point, but if she does not, the outcome is what the Bureaucrat implements with or without the policy shock. If the Legislator investigates and the Bureaucrat has acted illegally, he must also pay a cost, so he prefers to not be investigated. As the rounds of play are completed, there is an exogenous chance (call this probability ) that some nonstatutory, nonoversight mechanism benefits the Legislator and reverts the outcome to her ideal point. This
is an important factor that produces the implications for the role of courts in the policymaking process as examined below.
Having introduced the model in broad strokes, I will characterize how it di↵ers from Huber and increases, legislatures should be less likely to pay the costs of restricting discretion. In contrast, the implication of the model summarized above is that the two strategies can often be complementary, with ex post oversight used to enforce the limits of stipulated levels of ex ante discretion. In a complementary paper (McGrath, 2013, forthcoming) , I examine the determinants of oversight activity. Interestingly, the model predicts di↵ering determinants of oversight and of legislative restriction of statutory discretion. In contrast with the literature reviewed above-which focuses on policy conflict and legislative capacity, both of which are found to a↵ect oversight activity-the model presented here highlights the importance of the potential for nonlegislative oversight activity (the from above) to a↵ect delegation of discretion. In finding that strategic complementarities exist between ex ante and ex post means of legislative control, I argue that it might be unreasonable to expect unconditionally that there is a pure substitutive relationship between them.
Propositions 3 and 4 (found in the Appendix) make general comparative statics statements about how exogenous extra-legislative oversight does or does not a↵ect the initial legislative delegation of discretion. For the purposes of the current paper, it should be useful to translate these abstract propositions into a testable empirical hypothesis. First, I should note that the model itself makes predictions about statutory control under conditions of di↵ering levels of ex post monitoring by an extra-legislative actor. There is nothing in the model that stipulates that this has to be the courts. However, in operationalizing the implications of the model, I
think of the empirical referents of these propositions as state courts. Again, this is not strictly and implicitly modeled, but it is consistent with the role that courts play in the separation ofpowers systems across the U.S. states. 5 In addition, it is consistent with Krause and Woods's (2013) call for incorporating relevant, but heretofore understudied, state-level institutions into our understanding of comparative delegation research.
Proposition 3 stipulates that when is either su ciently low or su ciently high, legislatures have very little incentive to limit agency discretion. 6 In these circumstances, when legislatures perceive the courts to be a strong threat to overturn agency actions (when is high), they have little incentive to pay the costs of writing detailed legislation. Likewise, when they foresee an unsympathetic or restrained court (when is low), legislators have incentives to crack down on agencies with their own ex post enforcement measures (i.e., frequent oversight hearings) instead of relying on the courts to monitor agencies on their behalf. In contrast, Proposition 4 holds that legislatures are most likely to try to control bureaucratic behavior via detailed statutes when is neither su ciently low nor su ciently high. The model therefore predicts that legislators make the most vigorous e↵orts to limit statutory discretion ex ante when they are most unsure of the level of exogenous assistance they will receive from the courts. While it is important to note that the proposed mechanism rests on the agency's strategic ability to moderate their implementation strategies in the face of punishment, the doling out of such punishment is not the empirical focus of this paper. 7 To review, I expect that when the likelihood that the courts intervene on behalf of a legislature is neither too low nor too high, the legislature will write detailed statutes restricting the scope of the bureaucracy's discretion. This prediction is novel in the literature, but it is a 5 It is important to note that states di↵er with respect to selection methods for their high courts. 38 states rely on some form of popular electoral control through challengeable elections (be they partisan, nonpartisan, or retention), while the remaining 12 utilize an appointment procedure allowing for life-like terms (roughly analogous to U.S. federal courts). To account for this variation in the exogeneity of judicial selection, I have estimated the models below on that subset of states with judicial elections for the state supreme court. The results reported herein hold on this subset where we can be more sure of institutional exogeneity.
6 The model technically predicts this relationship to hold when there is "su cient" policy conflict (i.e., when the Legislator and Bureaucrat do not perfectly share each other's preferred policies). The empirical analyses below assume, justified by the fact that agencies often serve multiple, competing, principals, that perfect policy agreement does not exist in the real world. I therefore assume enough policy conflict for Propositions 3 and 4 to be the relevant comparative statics analyzed here.
clear implication of the theoretical approach that I have followed in this project. In the next section, I turn to assessing the empirical veracity of this argument and use it to explain legislative policymaking in the U.S. states for a particular policy in a particular time period.
Data and Methods
The U.S. states provide the ideal context in which to test the expectations of the theory. First, as we will see, there is great variation in the extent to which state legislatures constrict agency action by limiting statutory discretion. Although it is true that congressional bills also vary in this regard, there exists no cross-sectional or regularly changing temporal variation in the institutional context of Congress. Most importantly for the analyses required here, it is di cult to operationalize the theoretical term in a way that yields variation at the congressional level.
Crucially, there are myriad potential ways to consider di↵erences in the e↵ectiveness of exogenous nonstatutory controls across the states.
Research by Huber, Shipan and Pfahler (2001) and Huber and Shipan (2002) similarly considers the e↵ects of institutional variables on statutory discretion across the states. Therefore, I reassess the data 8 used in these works in light of the expectations derived from the theory described above.
Before I describe the Huber and Shipan [and Pfahler, in 2001] These authors argue that the length of a statute, controlling for narrow policy area, is at least a proxy for the amount of statutory discretion given to a state health agency. The idea is that the longer a law is, the more detailed it should be in terms of instructing and directing (constricting) agency action. It certainly could be the case for a law to be relatively short in length, but full of discretion-limiting procedures. This hypothetical law would be more restrictive than a much longer, but procedure-less law, yet Huber and Shipan (2002) In their research, Huber and Shipan [and Pfahler, in 2001] give examples of these bills and 9 Here is a description of the coding rule for the dependent variable:
We identified relevant legislation in each state by searching Lexis's "Advanced Legislative Service" database. For each state we used the search terms "Medicaid" and "medical assistance,' which are used interchangeably by states to refer to the Medicaid program, as well as any state-specific names for Medicaid programs (such as "Medical" in California or "MC+" in Missouri). We retained any nonappropriations bills that turned up in this search that were related to the provision of medical care for Medicaid participants. We then examined the content of the bill for relevance, and if it was only partially relevant (i.e., only partly about Medicaid health care) we edited out the irrelevant portions. We then used a macro in Microsoft Word to count all the words in the legislation that were new. This count of new words is the dependent variable, Statutory Control, that we focus on in our empirical tests (2001, p. 336) the extent to which they constrain bureaucratic policymaking. Huber, Shipan and Pfahler (2001) use Massachusetts House Bill 6107 as an exemplar of a highly restrictive piece of legislation. This particular bill exceeds 3,000 words and specifies "precisely who should be enrolled in managed care and how enrollment must occur for the chronically ill, the disabled and the long-term unemployed... conditions under which potential clients may be denied eligibility... where clinics should be located, how potential clients should be notified about the program, the role of schoolbased clinics..., among other things" (Huber, Shipan and Pfahler, 2001, p. 337 12 Available online at: http://www.ruf.rice.edu/˜pbrace/statecourt/. These data extend backwards through 1995, but are not available for previous years. Given this limitation, I cannot construct this measure to be lagged before the 1995 dependent variable to assuage endogeneity concerns. However, given high correlations between the 1995 State Court Index and its 1996 and 1997 values, I am reasonably confident that a lag to 1994 would not add much variation to this independent variable.
13 Alternatively, I have also created an index of State Court Activism including the measure used here combined with The PAJID (Brace, Langer and Hall, 2000) supreme court ideology measure. Although policy-preferential and jurisprudential ideology are not synonymous, since the PAJID measure takes into account legislative preferences and not executive preferences, I use it as a proxy for the extent to which state supreme courts are willing to actively address (executive) governmental action. This strategy addresses the possibly selection issues involved with discretionary dockets. That the results reported below are substantively identical whether using this complex index or the simpler measure of overturning agency action lends confidence that any selection issues do not significantly bias the results.
capture policy conflict rudimentarily with indicator variables for party control of institutions.
Unified Legislature takes a value of 1 when a state governor's party controls neither legislative chamber. Similarly, the Divided Legislature variable takes the value of 1 when the governor's party controls one of the legislative chambers. Therefore, completely unified government is indicated when both of these variables take the value of 0. Lacking better measures of state legislative and agency ideology, these variables are meant to capture the extent to which we can consider legislatures and executive agencies ideological allies or foes. Given the crudeness of this measure and that it consumes scarce degrees of freedom, I also measure the percentage of legislative seats held by the governor's party and use this Governor's Copartisans variable to alternatively measure policy conflict. Also following the Huber, Shipan and Pfahler (2001) (Squire, 1992 (Squire, , 2007 Local smoothing techniques such as local regression and spline smoothing are useful for diagnoses of nonlinearity, but since they can only summarize bivariate relationships, they are not 16 As there is no way to control for outliers in a bivariate framework, I omit California from the lowess results. 17 Divided government is considered to be when a state governor's party controls neither legislative chamber, i.e., when Unified Legislature= 1 or when Divided Legislature= 1. The non-divided government plot includes states where Unified Legislature= 0 and Divided Legislature= 0.
very useful for modeling social science data (Keele, 2008, p. 109) . Fortunately, these techniques can be approximated in the standard parametric regression framework. Below, I estimate standard parametric models of the determinants of Statutory Control and compare them to models that also include quadratic transformations of Percent Overturned Agency Decisions, as well as to a Generalized Additive Model (GAM) which estimates a smoothed functional form for Percent Overturned Agency Decisions while simultaneously estimating the remaining variables parametrically. By taking a diversity of approaches, I can more confidently confirm the extent of nonlinearity in the primary independent variable, while simultaneously allowing for statistical falsification.
Model 1, presented in the first column of of the included multiplicative interactions, I include them, per convention (e.g., Brambor, Clark and Golder, 2006) . These results show that, besides the clearly influential California indicator, 18 I also specified Poisson and negative binomial regression models, but the results were substantially substantively similar across parametric specifications. These maximum-likelihood estimators generally produced more statistical significance across coe cients, but ML count models can be inconsistent in samples as small as I have here (Cameron and Trivedi, 1998) . Results are available upon request.
19 Huber, Shipan and Pfahler (2001) and Huber and Shipan (2002) emphasize that this meets one-tailed standards of significance and interpret it as evidence in support of their theory. They also find stronger support for this argument, but only in analyses that exclude southern states.
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only Medicaid Expenditures even approaches a standard level of statistical significance. I present these results to argue that to the extent that previous literature has provided support for the linear substitutive relationship between ex ante and ex post methods of control, this support has not been overwhelmingly strong. Table 2 goes here.
Again, the consequential di↵erence between my theory and theories of substitution e↵ects is that, here, legislatures limit discretion to complement their strategic oversight activity, not to substitute for it. I have argued that the empirical implication of the complementarity perspective is that the likelihood of extra-legislative assistance in ex post oversight should have a curvilinear e↵ect on the legislature's initial grant of statutory discretion. Before I directly assess this expectation, I will test whether their linear substitution story holds with regard to the novel courts variable Figures 1 and 2 , we can examine the coe cients on these terms. The positive and significant coe cient on the untransformed term and the negative and significant coe cient on the squared term indicate that the e↵ect of Percent Overturned Agency Decisions on Statutory Control rises initially and then tails o↵ forhigher values. This is consistent with the theory of strategic complementarity I have explicated, but is wholly inconsistent with the substitution theory. If ex post oversight was to be relied on to the exclusion of ex ante statutory control, then the squared term would not be negative and significant (and the untransformed term from Model 3 would be positive and significant).
Although this pattern refutes substitution as a mechanism, it does not unambiguously confirm the present theoretical expectations. The F -statistic reported in the bottom row of column 4 reflects results from a statistical test for whether the coe cients for Percent Overturned Agency Decisions and its squared transformation are jointly significant. That the p-value for this test statistic does not reach conventional levels of statistical significance temporarily precludes us from interpreting these results as support for the theory.
Model 5, found in the leftmost column of Table 3 , presents results for a specification analogous to that found in Model 4 but with the aforementioned alternative specifications of legislative capacity and policy conflict. Here, instead of Compensation and the indicators for splits in party control of the executive and legislative branches, I operationalize these concepts with Legislative Professionalism and Governor's Copartisans. First, we notice that the coe cient for the interaction of these two is negative and statistically significant. This, along with the positive and statistically significant constitutive term on Legislative Professionalism, means that (since higher values for Governor's Copartisans indicates less policy conflict between the branch) legislative capacity positively determines the verbosity of legislation when there is policy conflict.
More importantly for assessing the theory presented in this paper, the Percent Overturned Agency Decisions and Percent Overturned Agency Decisions 2 variables remain as they were in Model 4
20 In fact, the initial individual significance of the two coe cients might simply be an artifact of their joint distribution, rather than support for the nonlinear hypothesis. The joint insignificance of the two variables in Table 2 does not dispel this suspicion. Table 3 (below) eventually shows support for the joint significance of the two Percent Overturned Agency Decisions coe cients and thus provides evidence that this significance is not driven by the specific joint distribution with the dependent variable. Yet, it does so only under alternative operationalizations of legislative capacity and policy conflict, highlighting that parametric support for the nonlinear hypothesis is sensitive to model specification. Defending the robustness of the results, I would argue that the alternative specifications are more properly operationalized (than the models in Table 2 ) with respect to legislative capacity and policy conflict and that the semiparametric results presented below are robust to changes in model specification.
and the joint F -test (bottom rows of Table 3) indicates that they are jointly significantly di↵erent from zero in this specification. This column provides strong statistical support confirming that Percent Overturned Agency Decisions is curvilinearly related to Statutory Discretion. Model 6 presents results from a specification excluding the Medicaid Expenditures control. It is possible that this level of spending is in part determined by the behavior of the courts striking down or allowing particularly expensive Medicaid spending. Therefore, the concern is whether it is endogenous to the primary independent variable of interest, rather than indicative of unobserved state-level variation in policy environments. The middle column of Table 3 shows that the results are robust to the omission of Medicaid Expenditures and we actually gain more confidence in the level of statistical significance from this specification. In addition to these parametric specifications, the final column (Model 7) of Table 3 presents results from a semiparametric Generalized Additive Model (GAM) of Statutory Control. This model estimates a smoothed functional form for Percent Overturned Agency Decisions without assuming as much structure as the parametric models with quadratic terms did. The GAM framework is flexible enough to allow parametric estimation of linear terms simultaneously with the nonparamteric estimation of smoothing splines for nonlinear terms.
21 Keele (2008) an overall better fit, the GAM leads to reinterpretations of the e↵ects of the parametric terms. In particular, and despite the overall improvement in model fit, all previously statistically significant e↵ects (except for the California indicator) disappear in the the GAM specification.
Figure 3 goes here.
Since the GAM estimates a spline for the e↵ect of Percent Overturned Agency Decisions on Statutory Control, we cannot summarize the relationship with a coe cient and standard error.
The "NP spline" in the table denotes that there is no coe cient, yet a partial F -test against a model which omits the nonparametric term indicates that the e↵ect is statistically significant (at the .10 level). Instead, the standard way to substantively interpret nonparametric terms in GAMs is to inspect a plot of their e↵ects across a range of values. Tables 2 and 3 . All told, the diversity of approaches taken here increase the confidence with which we can support the perspective introduced by the theory.
Conclusion
Many citizens assume that legislatures-be they Congress or the state legislatures-simply get what they want when they agree on legislative solutions to policy problems. As elected representative branches, this conventional account is as democratically attractive as it is simplistic and wrong.
Importantly, the assumption of legislative dominance glosses over many inter-governmental and inter-branch complexities of the policymaking process. In this paper, I have attempted to elucidate some of the ways in which institutional variation can condition the strategies that legislatures might rationally pursue to achieve political and policy goals. These strategies, including writing more or less specific legislation and conducting oversight hearings, have real consequences on policy outcomes, so understanding how and why they are chosen is a critically important endeavor. This research has contributed to the study of state-level executive-legislative relations in a number of ways. First, it approaches questions of delegation and oversight with a general theoretical framework that generates novel predictions about the relationship between nonstatutory controls and the incentive to write statutory controls into legislation. I have presented a two-player game between a unicameral legislature and an agency, where the courts serve as an exogenous constraint on strategic behavior. In the spirit of Krause and Woods's (2013) call to take seriously di↵erences in institutional capacity, I have accounted for legislative capacity and judicial capacity. In addition, I have simultaneously modeled a legislature's choice between ex ante and ex post strategies of policy control, allowing me to extend and modify the influential Huber and Shipan (2002) model of delegation. In particular, I
show that these two canonical types of policy control need not be mutually exclusive and argue that we should not necessarily expect them to substitute for one another. Taken together, these theoretical contributions generate the novel empirical expectations described in the paper. analyze the same data used in these studies in light of the predictions generated from the model presented here, I contend that we see strong evidence of the proposed nonlinearity of e↵ects. If we were to-without the theoretical guidance animating this research-test these predictions using a strictly linear framework, we would instead find some limited support for the linear substitutive predictions of Huber, Shipan and Pfahler (2001) and Huber and Shipan (2002) .
While not every study of legislative policy control (e.g., MacDonald and Franko, 2007) uses the length of legislative statutes as a measure of control, it would be a di cult, yet potentially rewarding extension to test this theory using alternative data. For example, Epstein and O'Halloran (1999) measure policymaking autonomy by identifying, through Congressional Quarterly reports,the extent to which statutes both delegate policy authority and set procedural limits on that authority. While this would no doubt be an innovative complement to the data on statutory discretion used in Huber and Shipan (2002) and in the current paper, it would be exceedingly di cult to collect at the state level, since there is no uniform state-level equivalent to Congressional Quarterly. Besides, Huber and Shipan (2002, pp. 56-72) go through pains to highlight the importance of prescriptive language, and not procedural language, in these state Medicaid statutes. 23 Had they not, there would be much more reason to suspect that statute length may not be a good proxy for delegation of discretion. Therefore, to the extent that future research delves into new policy areas, we must be keen to diagnose the extent to which legislation in those areas rely on relatively brief, yet highly restrictive, procedural language.
Among many directions for future research, a few seem especially important. As I have assessed the theoretical model's predictions regarding ex ante discretion in this paper, I have previously shown support for the ex post oversight hypotheses at the congressional level (McGrath, 2013, forthcoming) . However, a more stringent test of the general theory would require one to collect data on ex ante discretion in a policy area along with ex post monitoring activities in the same area and assess the theoretical expectations simultaneously. Unfortunately, this more stringent test is practically impossible given the current dearth of reliable information on state legislative oversight. Finally, while explaining executive-legislative relations and legislative strategies of control are important topics in themselves, future work should integrate this research with policy studies to assess whether control has discernible e↵ects on policy outcomes (Krause and Woods, 2013) . While I show that legislatures act while considering the likely behavior of state executive and judicial branches, it remains to be seen if institutions that facilitate this strategic behavior (e.g., legislative professionalism) have positive e↵ects on policy outcomes in the states. Robust standard errors in parentheses * p<0.10, ** p<0.05, *** p<0.01 35 Robust standard errors in parentheses. * p<0.10, ** p<0.05, *** p<0.01. NP spline: Model (7) is a Generalized Additive Model (GAM) of the determinants of state statutory control. % Overturned Agency Decisions estimated as a nonparametric spline, while all other included covariates are linear parametric estimates. The p-value for significance of this e↵ect is .093. Note: Figure generated after estimation of Model (7) from Table 3 . This figure gives the nonparametric e↵ects of % Overturned Agency Decisions on the dependent variable, Total Added Words, 1995-1996. The "rug" gives the points of observation on the independent variable. Automatic smoothing routines (using generalized cross-validation) generate this e↵ect, but nearly identical results can be found when specifying cubic spline smoothing with 3 or 4 degrees of freedom. The dotted lines give bias-corrected 95% confidence bands.
